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The United States Department of Justice, Tax Division, by
and through Richard E. Zuckerman, Principal Deputy Assistant
Attorney General, Tax Division, U.S3. Department of Justice; Larry
J. Wszalek, Section Chief, and Melissa S. Grinberg, and Lisa L.
Bellamy, Trial Attorneys, Tax Division, United States Department
of Justice; and the United States Attorney's Office for the
Central District of California, (collectively, the “Government”),
and the defendants Mizrahi-Tefahot Bank Ltd., which includes
branches in Israel, London, and Los Angeles, CA (“MTB”); United
Mizrahi Bank (Switzerland) Ltd. (“UMBS”); and Mizrahi Tefahot
Trust Company Ltd. (Mizrahi Trust Company) {collectively “MTB
ENTITIES”), by the Chief Legal Advisor of MTB ENTITIES and their
undersigned attorneys, pursuant to the authority granted by MTB
ENTITIES' Boards of Directors in the form of a Board Resoclution,
attached heretoc as Exhibit A, hereby enter into this Deferred
Prosecution Agreement (the “Agreement”}. The Agreement: (a) 1is
entered into pursuant to the laws and regulations of the United
States, and (b) does not bind and shall not apply to any individual
or entity other than MTB ENTITIES as set forth herein.

THE CRIMINAL INFORMATION AND CERTAIN DEFINITIONS

1. MTB ENTITIES shall waive indictment and consent to the
filing of a one-count Information {(the “Information”}) in the United
States District Court for the Central District of California,
Western Division (the “Court”) charging that certain employees of
MTB ENTITIES agreed with U.S. taxpayer-customers, and with others

known and unknown to the Government, to defraud the United States

and a government agency therecf, namely, the Internal Revenue
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Service (“IRS”), in violation ¢f 18 U.S.C. § 371. A copy of the
Information is attached hereto as Exhibit B.

2. The Entry Date is the date that the Court enters the
Speedy Trial Act Crder (the “Entry Date”).

ACCEPTANCE OF RESPONSIBILITY

3. MTB ENTITIES acknowledge and accept that, among other
acts, as set forth more fully in the Statement of Facts, attached
hereto as Exhibit C, certain private bankers, relationship
managers, and other employees of MTB ENTITIES with similar levels
of responsibility did the following:

A. Beginning in 2002 and continuing until 2012,
assisted or otherwise facilitated a number of U.S. taxpayers in
maintaining undeclared accounts at one or more of the MTB ENTITIES'
branches by: (1) opening and/or maintaining foreign nominee bank
accounts for certain U.S. clients holding U.S. securities, which
enabled those U.S. taxpayers to evade U.S5. reporting reguirements
on earnings from securities, in violation of MTB's Qualified
Intermediary Agreement (“QI Agreement”) with the IRS; and (2)
referring U.S. beneficial owners of accounts to outside advisors to
set up offshore entities to act as nominee account holders, which
enabled those U.S. taxpayers to conceal their beneficial ownership
in the accocunts;

B. Opened accounts for known U.S. customers using non-
U.S. forms of identification, which enabled U.$. taxpayers to avoid
being identified as U.S. persons;

C. Maintained customer accounts without copies of the

required identification and account opening documents, in violation
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of MTB internal bank policy, which enabled their U.S. customers to
avoid being identified as U.S. persons;

D. Entered into “hold mail” agreements with U.S.
customers whereby MTB and UMBS employees held bank statements and
other account-related mail in their offices in Israel and
Switzerland, and by doing so enabled documents reflecting the
existence of the offshore accounts to remain outside the U.S.:

E. Failed to block, in a timely manner, trading in U.S.
securities in certain non-compliant accounts controlled by U.S.
customers without obtaining the proper IRS Forms W-8BEN and/or W-9
per MTB's QI Agreement with the IRS; and

E. Until 2008, provided U.3. customers at MTB-Los
Angeles access to and use of their funds held in non-U.S. MIB and
UMBS accounts through back-to-back loans, while excluding any
record of the U.S. customer’s offshore pledge accounts at MTB or
UMBS, which allowed certain U.S. customers to take advantage of
Israeli and Swiss privacy laws and not disclose their pledge
accounts to U.S. tax authorities.

4. MTB ENTITIES admit, accept, and acknowledge that they are
responsible under U.S. law for the acts and omissions of their
employees, as set forth in the Statement of Facts and herein.

5. MTB ENTITIES represent to the Government that the
Agreement, the Information, the Statement of Facts, and all other
exhibits to the Agreement were reviewed by their respective Boards
of Directors and any officer, employee or agent, whose review was
deemed necessary by MTB ENTITIES to enter into the Agreement.

6. MTB ENTITIES admit and stipulate that the facts set forth

in the Statement of Facts, attached hereto as Exhibit C and
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incorporated herein, are true and accurate based upon MTB ENTITIES'
internal investigation and information provided to MTB ENTITIES by
the Government. In sum, MTB ENTITIES admit that they are
responsible under United States respondeat superiocr law for the

acts of their employees.

RESTITUTION, DISGORGEMENT AND PENALTY OBLIGATIONS

7. Rs a result of the conduct described in the Statement of
Facts, MTB ENTITIES agree to make payments in total of $195,000,000
to the United States. Specifically, MTB ENTITIES agree to (1) make
a payment of restitution in the amount of $53,000,000(the “Tax
Restitution Amount”}, (2) pay disgorgement to the United States of
£24,000,000 (the “Disgorgement Amount”), and (3) pay a penalty of
$118,000,000(the “Penalty Amount”) to the United States, as set
forth below.

8. In regard to the Tax Restitution Amount, MTB ENTITIES
admit that the Tax Restitution Amount represents the approximate
unpaid pecuniary loss to the United States as a result of the
conduct described in the Statement of Facts. The Tax Restitution
Emount shall not be further reduced by payments that have been made
or may be made to the United States by U.S. taxpayers through the
Offshore Voluntary Disclosure Initiative and similar programs
(collectively, “OVDI”), existing before or if subsequently
promulgated after the date of the Agreement. MTB ENTITIES agree to
pay the Tax Restitution Amount to the IRS by wire transfer within
thirty (30) days of the Entry Date. If MTB ENTITIES fail to timely
make the payment required under this paragraph, interest, at the
rate specified in 28 U.S.C. § 1961, shall accrue on the unpaid

balance through the date of payment, unless the Government, in its
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sole discretion, chooses to reinstate prosecution pursuant to
Paragraphs 29 and 30, below. The failure to timely make payment
constitutes a material breach of the Agreement.

9. In regard to the Disgorgement Amount, MTB ENTITIES agree
that the Disgorgement Amcunt of $24,000,000 represents the
approximate gross fees paid to MTB ENTITIES by U.S. taxpayers with
undeclared accounts at MTB ENTITIES from 2002 through 2012. The
Disgorgement Amount shall be sent by wire transfer to a seized
asset deposit account maintained by the United States Department of
the Treasury within thirty (30) days of the Entry Date. If MTB
ENTITIES fail to timely make the payment required under this
paragraph, interest, at the rate specified in 28 U.S8.C. § 1961,
shall accrue on the unpaid balance through the date of payment,
unless the Government, in its sole discretion, chooses tc reinstate
prosecution pursuant to Paragraphs 29 and 30, below. The failure to
timely make payment constitutes a material breach of the Agreement.

10¢. MTB ENTITIES agree to pay the Penalty Amount of
$118,000,000 as directed by the Government within thirty (30)
business days of the Entry Date. The failure to timely make payment
constitutes a material breach of the Agreement. In mitigation of a
higher penalty, MTB ENTITIES represented that they conducted an
internal investigation and engaged in concomitant efforts to
provide information and materials, consistent with applicable laws
and regqulations, derived from that investigation to U.S.
authorities. The Penalty Amount is final and shall not be
refunded. Furthermore, Nothing in the Agreement shall be deemed an
agreement by the Government that the Penalty Amount is the maximum

penalty that may be imposed in any future prosecution, and the
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Government is not precluded from arguing in any future prosecution
that the Court should impose a higher penalty. The Government
agrees, however, that in the event of a material breach of the
Agreement and a subsequent prosecution against MTB ENTITIES, the
Government shall recommend to the Court that MTB ENTITIES’ payment
of the Penalty Amount, pursuant to the Agreement, be credited
toward any payment ordered by the Court as part of any judgment.

11. Upon payment of the Disgorgement Amount, MTB ENTITIES
shall release any and all claims they may have to such funds and
execute such documents as necessary to accomplish the transfer of
the funds. MTB ENTITIES agree that they will not file a claim with
any court or otherwise contest the payment of the Disgorgement
Amount or the Penalty Amount and will not assist a third party in
asserting any claim to the Disgorgement Amount or the Penalty
Amount.

12. MTB ENTITIES agree that the Tax Restitution Amount, the
Disgorgement Amount, and the Penalty Amount shall be treated as
non-tax-deductible amounté, for all tax purposes under United
States law. MTB ENTITIES agree that they will not claim, assert, or
apply for, either directly or indirectly - such as through a
subsidiary cor affiliate, foreign or domestic, a tax deduction, tax
credit, or any other offset with regard to any United States
federal, state, or local tax, for any portion of the $195,000,000
that MTB ENTITIES have agreed to pay to the United States pursuant

to the Agreement.
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HEIGHTENED STANDARDS FOR FATCA COMPLIANCE

13. MTB agrees to ensure that: (a) all of its “subsidiaries
and affiliates,” defined as overseas branches and other companies
majority owned and controlled by MTB, that provide financial
services to customers and are covered by the Foreign Account Tax
Compliance Act, 26 U.S.C. §§ 1471-1474 (“FATCA”), to the extent
required by FATCA, (other than MTB-Los Angeles), have entered or
shall enter into a foreign financial institution agreement (“FFI”)
pursuant to the implementation of FATCA; and (b) all of its
majority owned and controlled subsidiaries and affiliates that
provide financial services to customers and are covered by FATCA
shall continue to implement and maintain an effective program of
internal controls with respect to compliance with FATCA in their
affiliates and subsidiaries (the “FATCA Compliance Program”). MTB
shall ensure that the FATCA Compliance Program includes, but is not

necessarily limited to, the following measures, a number of which

MTB ENTITIES have represented to the Government have already been
implemented:

A. The appointment of a Chief Compliance Officer as
the Global Head of Cross-Border Compliance, reporting directly to
the Chief Risk Officer or Deputy Chief Executive Officer of MTB,
who shall make periodic reports on FATCA to the Audit Committee of

MTB's Board of Directors;

B. The employment of a designated FATCA Coordinator at
MTB ENTITIES, who reports to MTB’s Chief Compliance Cfficer;

C. The appointment of a FATCA Compliance Officer at
each affiliate and subsidiary, who shall be responsible for

compliance with FATCA and shall report to each subsidiary's or
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affiliate’s Compliance Officer (if not the same employee}, who
shall in turn report directly to the Audit Committee of the Board
of Directors of each affiliate or subsidiary or directly to the
Board of Directors, in entities which do not have an Audit
Committee. Each affiliate and subsidiary's Compliance Cfficer shall
in turn report its FATCA compliance to MTB’s Chief Compliance
Officer, who shall in turn report to the Audit Committee of MTB.

D. The continued development and implementation of
enhanced controls to identify, prevent, detect, and correct any
material failures regarding MTB ENTITIES' compliance with FATCA;

E. The continued development and implementation of
periodic training of relevant personnel with respect to FATCA
compliance; and

F. The continued development and implementation of
policies and procedures for receiving and investigating allegations
of material failures of FATCA-related internal controls.

14. In addition to the FATCA Compliance Program, MTB shall
implement a revised governance structure for the compliance
functions. Within this new framework, the Chief Risk Qfficer shall
have professional responsibility and authority over the compliance
functions that advise the different business divisions, including
the International Activities & Private Banking Sector. The Chief
Risk Officer shall alsc have authority to address issues of
importance to MTB ENTITIES, and shall have substantial input with
respect to compensation and promotion matters for divisional level
compliance personnel within the framework established by the

compensation policies of MTB and its subsidiaries and affiliates.
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15. MTB ENTITIES agree to close or block any and all accounts
of “Recalcitrant Account Holders” as defined in 26 U.S.C.

§ 1471(d) (6), to the extent permitted under the applicable law in
the relevant jurisdiction. The development and implementation of
the FATCA-related measures described in Paragraphs 13 and 14 of the
Agreement shall include procedures designed to prevent any of MTB
ENTITIES' employees from assisting Recalcitrant Account Holders to
engage in acts of concealment of assets and income in connection
with closing any account or transferring any funds. MTB ENTITIES
shall design and implement measures to ensure that MTB ENTITIES
shall not open any U.S. Related Accounts except on conditions that
ensure that the accounts shall be declared to the United States and
shall be subject to disclosure to the United States by MTB ENTITIES
to the extent required by FATCA.

16. With respect to MTB-Los Angeles, MTB-Los Angeles agrees
to provide the Government with periodic reports identifying how
many locans, if any, issued by MTB-Los Angeles that are
collateralized by offshore MTB ENTITIES' accounts, or accounts of
any foreign affiliate of the MTB ENTITIES. The periodic reports
shall further affirm that MTB-Los Angeles is fully compliant with
applicable anti-money laundering regulations regarding such loans
and that the relevant foreign affiliate has confirmed that the
related foreign account is FATCA-compliant. The periodic reports
shall be due on the two-month anniversary of the Entry Date, and
every one hundred eighty (180) days thereafter until the end of the
Deferral Period. The “Deferral Periocd” is defined as beginning on

the Entry Date and ending on the date of dismissal of the
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Indictment, a period of two (2) years, subject to extension as set

forth in the Agreement.

OBLIGATIONS TO CCOPERATE

17. MTB ENTITIES agree, subject to applicable laws and
regulations, that during the Deferral Period (including such
additional time as necessary pursuant to the preovisions of
paragraph 27), they shall fully cooperate with the Government, the
IRS, and any other U.S. governmental agency designated by the
Government regarding any investigation relating to the conduct
described in the Statement of Facts (“Government Investigation”)
about which MTB ENTITIES have information or knowledge.

18. MTB ENTITIES agree and understand that during the
Deferral Period, MTB ENTITIES shall, subject to applicable laws and
regulations and upon reguest, with regard to a Government
Investigation:

A. Truthfully and completely disclose all information in
their possession, custody, and control with respect to the
activities of MTB ENTITIES, their employees, and others concerning
all such matters about which the Government inguires related to the
Government Investigation, which information can be used for any
purpose, except as limited by the Agreement;

B. Cooperate fully with the Government, the IRS, and any
other law enforcement agency so designated by the Government in
connection with any investigation, criminal prosecution, or civil
proceeding brought by the Government arising out of the conduct set
forth in the Information or the Statement of Facts or relating in
any way to the Government Investigation of the cross-border

business of MTRB ENTITIES;

11
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C. Consent to the production to the Government of any
document, record, or other tangible evidence relating to conduct
that 1s the subject of the Government Investigation;

D. Specifically provide, upon request, all items,
assistance, information and documents required to be produced by
Swiss banks participating in the Program for Non-Prosecution
Agreements or Non-Target Letters for Swiss Banks (the “Program”) as
set forth specifically in Parts II.D.1,2 and 4 and Part II.F of the
Program;

E. With respect to transaction information pursuant to Part
I1.D.2.b.vi of the Program shall additionally produce such
information, as soon as practicable, for all accounts closed in the
period from January 1, 2009 through October 2017;

F. Undertake the retention of records as set forth in Parts
IT.D.5 and II.E of the Program;

G. Implement the closure or blecckage of recalcitrant
accounts and related procedures, to the extent that they have not
already done so, as set forth in Part II.G ¢of the Program and as
otherwise consistent with Israeli law;

H. Shall, at the Government’s reguest, use their best
efforts to secure the attendance and truthful statements or
testimony of any employee, cor former employee, at any meeting or
interview or before the grand jury or at any trial or other court
proceeding, to the extent permitted by applicable law; and

I. Shall commit no vioclations of the federal criminal laws
of the United States.

19. Under the terms of the Agreement, MTB ENTITIES shall

truthfully and completely disclose, and continue to disclose during
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the term of the Agreement, consistent with applicable law and
reqgulations, all material information described in Part II.D.1 of
the Swiss Bank Program with respect to U.S. Related Accounts held
by MTB ENTITIES from 2002 through 2012 (as those terms are defined
in the Program) that is not protected by a wvalid claim of privilege
or work product with respect to the activities of MTB ENTITIES and
their employees, consultants, and others, which information can be
used for any purpose, except as otherwise limited in the Agreement.
Subject to applicable laws and regulations, MTB ENTITIES shall
disclose to the Government that it has discovered new material
information required to be disclosed under the Agreement, including
pursuant to this paragraph and Paragraph 20, within thirty (30)
days of discovery and provide the material information required to
be disclosed pursuant to the Agreement, including information as
described in Part II.D.1 of the Program and information pursuant to
Paragraph 18(d) and (e) of the Agreement, within ninety (90) days
of discovery to the Government. All other terms of the Agreement
shall apply with respect to any newly disclosed account.

20. It is further understood that during the Deferral Period
MTB ENTITIES will bring to the Government’s attention:

A. All criminal conduct by, and criminal investigations
of, MTB ENTITIES or their employees, officers, or directors acting
within the scope of their employment, related to any violations of
the federal laws of the United States that come to the attention of
MTB ENTITIES; its Boards of Directors; Executitve Boards; or Senior
Management; and

B. Any administrative or regulatory proceeding

(excluding routine proceedings) or civil action brought or

13
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investigation conducted by any U.S. governmental authority that
alleges fraud by MTB ENTITIES or any other violations of the
federal laws of the United States in the operation or management of
MTB ENTITIES’ business.

21. Nothing in this Agreement shall require MTB ENTITIES to
waive any of the protections of the attorney-client privilege,
attorney work-product doctrine, or any other applicable privilege
unless MTB ENTITIES voluntarily chooses to waive any such
privilege. Nothing in this Agreement shall require MTB ENTITIES to
violate the law of any jurisdiction in which they operate.

COOPERATION, DEFERRAL OF PROSECUTION, AND DURATION OF THE

AGREEMENT
22. The Government acknowledges that MTB ENTITIES have
provided cooperation concerning the Government's investigation of
MTB ENTITIES' cross-border business with U.S. taxpayers, and that
these actions demcnstrate acceptance of responsibility for the
conduct set forth herein and set forth in the Statement of Facts,
iricluding, among other actions:

A. Conducted an extensive internal investigation of MTB
ENTITIES' conduct, including the collection and review of thousands
of documents and millions ¢f e-mails from three countries, and
produced over 560,000 pages of documents to the Government.

B. Provided translations of many documents, conducted
internal interviews, and through counsel, proffered the substance
of internal interviews conducted by counsel with MTB ENTITIES'
employees and management, and made presentations to the Government

regarding the results of their internal investigation.

14
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C. Coordinated the interviews of two bank employees
located in Israel and various MTB ENTITIES’ employees available for
in-person and telephonic interviews and produced a custodial
witness from Israel to testify at the trial of a former MTB
employee in the United States.

D. Engaged KPMG LLP (“KPMG”) as an independent forensic
and accounting expert to review and validate a database created by
the MTB ENTITIES that consolidated 1.5 billion records from eight
separate systems within MTB ENTITIES to analyze data regarding the
U.S. Related Accounts.

E. Had KPMG make multiple in-person presentations to
the Government supporting KPMG’s data collection and analysis of
U.S. Related Accounts and cooperated in providing the production of
additional explanatory materials at the Government’s request.

E. Assisted the Government in connection with requests
under the Tax Treaty and the Mutual Legal Assistance Treaty request
to Israel. MTB ENTITIES also provided account summaries for each of
the U.S. Related Accounts at UMBS.

G. Litigated and appealed in the Swiss courts in an
attempt to obtain permission to disclose two UMBS employee
identities and documents for production to the Government.

23. MTB ENTITIES have also made a commitment to:
A. Accept and acknowledge responsibility for their

employees’ conduct, as described in the Statement of Facts;

B. Cooperate with the Government and the IRS;
C. Make the payments specified in the Agreement;
D. Comply with the federal criminal laws of the United

States (as provided herein in Paragraph 18); and

15
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E. Otherwise comply with all of the terms of the
Agreement. In consideration of the foregoing, the Government shall
recommend to the Court that prosecution of MTB ENTITIES on the
Information be deferred for two (2) years from the Entry Date, (the
“Deferral Period”). MTB ENTITIES shall expressly waive indictment
and all rights to a speedy trial pursuant to the Sixth Amendment of
the United States Constitution, Title 18, United States Code,
Section 3161, Federal Rule of Criminal Procedure 48(b), and any
applicable Local Rules of the United States District Court for the
Central District of California for the Deferral Period. MTB
ENTITIES also hereby agree to waive all rights, whether asserted
directly or by a representative, legal or otherwise, to request or
receive from any department or agency of the United States any
records pertaining to the investigation or prosecution of this
case, including without limitation any records that may be socught
under the Freedom of Information Act, Title 5, United States Code,
Section 552, or the Privacy Act, Title 5, United States Code,
Section 552, except as provided by Fed. R. Crim. P. 16, Fed. R.
Crim. P. 26, or 18 U.S.C. § 3500. MTB ENTITIES’ agreement to the

provisions of this paragraph shall expire upon any further

prosecution of any of the MTB ENTITIES by the Government in
connection with this matter, but in no event earlier than two (2)
years from the Entry Date of the Agreement.

24. MTB ENTITIES agree that their obligations pursuant to the
Agreement, which shall commence upon the Entry Date, will continue
for the Deferral Period, unless otherwise extended pursuant to

Paragraph 27 below. MTB ENTITIES’ obligation to cooperate
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terminates in the event the Government files a prosecution against
MTB ENTITIES.

25. The Government agrees that if MTB ENTITIES are in
substantial compliance with all of their obligations under the
Agreement, the Government shall, at the expiration of the Deferral
Period (including any extensions thereof), seek dismissal with
prejudice of the Information filed against MTB ENTITIES pursuant to
the Agreement. Except in the event of a material breach by MTB
ENTITIES of any term of the Agreement or as otherwise provided in
Paragraphs 28, 29 and 30, the Government will bring no additional
charges or other civil action against MTB ENTITIES relating to
their conduct as described in the Statement of Facts. The
Agreement does not provide any protection against prosecution for
any crimes except as set forth above and does not apply to any
individual or entity other than MTB ENTITIES.

26. MTB ENTITIES and the Government understand that the
Agreement to defer prosecution of MTB ENTITIES must be approved as
to wailver of the requirements of the Speedy Trial Act by the Court,
in accordance with 18 U.S5.C. § 3161(h)(2). Should the Court
decline to approve the Agreement to defer prosecution for any
reason: (a) both the Government and MTB ENTITIES are released from
any obligation ilmposed upon them by the Agreement; (b) the
Agreement shall be null and void, except for the tolling provision
set forth in Paragraphs 30, 31 and 32, below; and (c) if they have
already been transferred to the United States, the Tax Restitution
Amount, the Disgorgement Amount and the Penalty Amount shall be

returned to MTB ENTITIES within 30 business days.
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27. MTB ENTITIES agree that, in the event that the Government
determines during the Deferral Period, described in Paragraph 16 or
any extensions thereof, that any of the MTB ENTITIES have knowingly
committed a material breach of any provision of the Agreement, an
extension of the Deferral Period may be imposed, in the sole
discretion of the Government, up to an additional two (2) years,
but in no event shall the total term of the deferrali-of-prosecution
period of the Agreement exceed four (4) vears. MTB ENTITIES,
however, shall cooperate fully with the Government in any and all
matters related to the conduct described in the Agreement and the
Statement of Facts, until the date on which all civil or criminal
examinations, investigations, or proceedings, including all
appeals, are concluded, whether those examinations, investigations,
or proceedings are concluded within the maximum four-year term of
the Agreement or beyond the four (4) years.

ADDITIONAL PROVISIONS

28. It is understood that the Government has the sole
discretion to determine that MTB ENTITIES:

A, Have knowingly given materially false, incomplete or
misleading information to the Government either during the term of
the Agreement or in connection with the Government’s investigation
of the conduct described in the Statement of Facts;

B. Committed any crime under the federal laws of the
United States subsequent to the execution of the Agreement; or

c. Otherwise knowingly violated any material provisicn
of the Agreement.

29. If the Government makes a determination, pursuant to

Paragraph 28, within the Deferral Period, then the MTB ENTITIES
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shall, in the Government’s sole discretion, thereafter be subject
to prosecution for any federal criminal viclation, or suit for any
civil cause of action, of which the Government has knowledge,
including but not limited to a prosecution or civil action based on
the Information, the Statement of Facts, the conduct described
therein, or perjury and obstruction of justice. Any such
prosecution or civil action may be premised on any information
provided by or on behalf of MTB ENTITIES to the Government or the
IRS at any time.

30. 1In any prosecution or civil action based on the
Information, the Statement of Facts, or the conduct described
therein, it is understood that:

A. no charge would be time-barred provided that such
prosecution 1s brought within the applicable statute of limitations
period (subject to any prior tolling agreements between the
Government and MTB ENTITIES), and excluding the period from the
execution of the Agreement, the Execution Date, until its
termination; and

B. MTB ENTITIES agree to tolling, and exclusion from
any calculation of time, the running of the statute of limitations
for the length of the Agreement starting from the date of the
execution of the Agreement, the Execution Date, and including any
extension of the period of deferral of prosecution pursuant to
Paragraph 27 above. By the Agreement, MTB ENTITIES expressly
intend to and hereby do waive their rights in the foregoing
respects, including any right to make a claim premised on the
statute of limitations, as well as any constitutional, statutory,

cr other claim concerning pre-indictment delay. Such waivers are
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knowing, voluntary, and in express reliance on the advice of MTB
ENTITIES’ counsel.

31. It is further agreed that in the event that the
Government, in its sole discretion, determines that MTR ENTITIES
have knowingly violated any material provision of the Agreement in
a material respect, including by failure to meet their obligations
under the Agreement:

A. all statements made by or on behalf of MTB ENTITIES
to the Government or the IRS, including but not limited to the
Statement of Facts, or any testimony given by MTB ENTITIES, their
employees, or by any agent of MTB ENTITIES before a grand jury or
elsewhere, whether before or after the date of the Agreement, or
any leads from such statements or testimony, shall be admissible in
evidence in any and all criminal proceedings hereinafter brought by
the Government against MTB ENTITIES; and

B. MTB ENTITIES shall not assert any claim under the
United States Constitution, Rule 11{(f) of the Federal Rules of
Criminal Procedure, Rule 410 of the Federal Rules of Evidence, or
any other federal rule, that statements made by or on behalf of MTB
ENTITIES before or after the date of the Agreement, or any leads
derived therefrom, should be suppressed or otherwise excluded from
evidence.

32. It is the intent of the Agreement to waive any and all
rights in the foregoing respects.

33. MTB ENTITIES, having admitted to the facts in the
Statement of Facts, agree that they shall not, through their
attorneys, or employees, make any public statement, in litigation

or otherwise, contradicting the Statement of Facts or their
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